IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANRON G BSON, a minor, by his : ClVIL ACTI ON
parent and natural guardi an :

DANI ER G BSON, and DANI ER G BSON : 96- 5430
in her own right :

Plaintiffs,
V.

THE NATI ONAL RAI LROAD PASSENGER
CORPCRATI ON, a/ k/a AMIRAK

Def endant .

MEMORANDUM
JOYNER, J. NOVEMBER , 1997
Presently before the Court is a notion by defendant, The

Nat i onal Railroad Passenger Corporation, a/k/a Anmtrak (“Antrak”
or “Defendant”), to permt the testinony of Mona Gol dman Yudkoff,
R N., MPH, CRRN, a proposed danmages expert whose report was
produced after the discovery deadline. Also before this Court is
a notion by plaintiffs, Danron G bson and Dani er G bson (“G bson”
or “Plaintiffs”), to preclude defendant’s expert, Mna Gol dman
Yudkoff, fromtestifying at trial. For the follow ng reasons,

defendant’s notion is denied and plaintiffs’ notion is granted.

BACKGROUND
Plaintiffs filed a claimagainst Artrak for severe personal
injury sustained by Danron G bson, a mnor, in an electrical
i ncident that occurred on Amtrak’ s property. This Court entered

a scheduling order on Decenber 16, 1996, which set a discovery



deadl i ne of March 28, 1997. This original order set forth an
April 7, 1997 deadline for plaintiffs’ expert reports and an
April 14, 1997 deadline for defendant’s expert reports.
Thereafter the parties entered a joint stipulation requesting
extension of all deadlines in the scheduling order. As a result,
this Court issued an anended schedul ing order on March 11, 1997,
whi ch set a deadline of June 7, 1997 for plaintiffs’ expert
reports and June 14, 1997 for defendant’s expert reports.

On April 23, 1997 defendant nmade a notion requesting anot her
extensi on of the scheduling order deadlines and a conti nuance of
trial. On May 7, 1997 this Court granted defendant’s notion,
whi ch extended all of the deadlines in the March 11, 1997
schedul ing order by 46 days. According to this new extension,
plaintiffs’ expert reports were due on July 23, 1997, and
defendant’ s expert reports were due on July 30, 1997. Plaintiffs
presented their expert reports to the defendant on July 23, 1997
in conpliance with the extension. However, defendant did not
conply with this deadline. |Instead defendant received an
extension fromplaintiffs’ counsel to have the reports to
plaintiffs by August 18, 1997. Plaintiffs allowed this extension
wi t hout seeking court intervention. Once again, however,
def endant did not neet the deadline.

As a result, on August 26, 1997, plaintiffs filed a Mtion
to Preclude the defendant’s expert reports. This Court denied

that notion as it appeared to the Court that, subsequent to the



filing of the notion, defendant had conplied with the discovery
obl i gati ons.

However, approximtely 10 days after this Court’s order was
entered, Defendant forwarded yet another expert report to
plaintiffs froma previously unidentified expert. It is this

final expert report which is presently at issue.

DI SCUSSI ON
District courts have discretion over supervision of the

di scovery process. Tarkett, Inc. v. Congoleum Corp., 144 F.R D

282, 284 (E.D. Pa. 1992). 1In an effort to direct the progression
of discovery, the courts utilize pre-trial scheduling orders.

Fed. R Cv. P. 16(e). These pre-trial orders are not neant to
be “a straight jacket restricting conplete exploration of a

party’'s clains.” Perkasie Industries, Corp. v. Advance

Transforner, Inc., 143 F.R D. 73, 75 (E.D. Pa. 1992). However

they are “inportant tool[s]” for the court’s nmanagenent of cases.
ld. Further they give the parties “sone certainty as to their

preparation for trial.” Exxon Corp. v. Halcon Shipping Co. Ltd.,

156 F.R. D. 586, 588 (D. N.J. 1994). The court has the ability to
precl ude wi tnesses when parties fail to obey a scheduling or pre-
trial order. Fed. R Cv. P. 16(f). This ability is “essenti al

to avoid unnecessary expense or delay.” Perkasie Industries, 143

F.R D. at 75.



The exclusion of witnesses is an extrene sancti on, however,
which is not normally inposed absent a show ng of willful or

flagrant violation of court orders. Meyers v. Pennypack Wods

Home Ownership Ass’'n, 559 F.2d 894, 905 (3d Gr. 1977)( overrul ed

on ot her grounds by Goodman v. Lukens Steel Co., 777 F.2d 113 (3d

Cir. 1985)). The Third Crcuit has identified the follow ng four
factors to consider when determ ning whether to preclude a
w tness fromtestifying:

(1) the prejudice or surprise in fact of the party agai nst

whom t he excl uded wi t nesses woul d have testified, (2) the

ability of that party to cure the prejudice, (3) the extent
to which waiver of the rule against calling unlisted

W t nesses woul d disrupt the orderly and efficient trial of

the case or other cases of the court, and (4) the bad faith

or willfulness in failing to conply wwth the district
court’s order
|d. at 904-05. The inportance of the excluded testinony is an
i nportant final consideration. |d.

Def endant argues that the danages expert, Mna Gol dnan
Yudkoff, should be allowed to testify because def endant was
“surprised” that plaintiffs were calling an expert to testify
concerning future rehabilitative care. Due to this surprise,

Def endant argues that it did not have tinme to retain an expert by
the July 30, 1997 deadline. Further, Defendant argues that due
to the discrepancy in estimted costs for future care between its
expert and the plaintiffs’ expert, it will be unfairly prejudiced
if its expert is not allowed to testify at trial.

Plaintiffs argue that to all ow defendant’s expert to testify

wi |l prejudice them because due to defendant’s dil atoriness,



defendant will have had 141 days to produce this expert report,
whereas plaintiffs only had 77 days to produce their expert
reports. Plaintiffs claimthat this prejudice cannot be cured; a
grant of additional tinme would not cure the fact that plaintiffs
had less tine to retain experts and to have those experts
conplete their reports. Plaintiffs acknow edge that allow ng
this witness to testify would not disrupt the trial of the case.
However, Plaintiffs argue that defendant’s behavi or anpbunts to
bad faith and willfulness in ignoring this Court’s orders to the
point that it is as if plaintiffs and defendant are operating
under different scheduling orders. W agree.

The history of the discovery process in this case evidences
the defendant’s “flagrant disregard” of the scheduling orders of
this Court and of the discovery process as outlined in the
Federal Rules of Cvil Procedure. Defendant’s disregard for the
Court’s orders has caused the expenditure of great judicial
resources. |In fact, this is the sixth notion filed by plaintiffs
in an effort to obtain discovery they are entitled to under Rule
26. See (Pl."s Mem at 3-6 (outlining the notions filed thus
far)). The facts denonstrate that defendant has a practice of
not conplying with discovery obligations until plaintiffs seek
court intervention.

For exanpl e, defendant’s expert reports were due on July 30,
1997. However, defendant did not request an extension fromthis
Court when they could not neet the deadline. Defendant received

an extension fromplaintiffs’ attorney, but defendant did not
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seek the extension. Rather, defendant asked for the extension on
August 12, 1997 when plaintiffs’ attorney called to find out
where the reports were. Defendant ignored the deadline in
plaintiffs’ extension as well and did not forward the reports
until plaintiffs sought intervention fromthis Court in the form
of a Motion to Preclude the expert w tnesses.

Further, when defendant responded to plaintiffs’ August 26,
1997, Motion to Preclude the expert w tnesses, defendant
represented to this Court that all of the reports had been
forwarded to plaintiffs. This Court relied upon that
representation in denying plaintiff’s notion. Nonetheless, ten
(10) days after this Court entered the order denying plaintiffs’
noti on, defendant forwarded yet another report: the report of
Mona Gol dman Yudkoff. Defendant never indicated in responding to
this Court that there would be another report forthcom ng.

Mor eover, defendant’s excuse for not tendering the report
sooner was that it was surprised that plaintiffs had obtai ned an
expert to calculate the mnor plaintiff’s future nedical costs.
Due to this “surprise,” defendant had not obtained, and was not
sure it could obtain, an expert to testify concerning the
continuing life care costs of the mnor plaintiff. W agree with
plaintiffs that, in a case such as this, defendant was, or should
have been, well aware that plaintiffs would request danmages for
future care costs. In fact, the conplaint indicates that the
m nor plaintiff would require future nmedical treatnent. Further,

plaintiffs’ answers to interrogatories on Novenber 8, 1996
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suggested that future nedicals were part of the claim and at

| east one of plaintiffs’ other expert reports nmentioned the need
for future treatnent. See (Pl."s Mem at Exhibit “J” (report from
pl astic surgeon)). Thus, there was no unfair surprise to

def endant. Defendant had anple tinme to obtain an expert to
evaluate the mnor plaintiff's future care costs and had anple
notice that they woul d need such an expert well before the July
30, 1997 deadline. Further defendant could have petitioned this
Court for nore tine if, indeed, defendant was surprised.

G ven that defendant has denonstrated a “consci ous disregard
of the discovery process and of the orders of this Court rather
than a sinple inability to conply wwth those orders,” this Court
finds that preclusion of the expert witness is the proper

sanction. Higgi nbot ham v. Vol kswagenwer k Akti engesel |l schaft , 551

F. Supp. 977, 982 (MD. Pa. 1982).

CONCLUSI ON

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DANRON G BSON, a minor, by his : ClVIL ACTI ON
parent and natural guardi an :

DANI ER G BSON, and DANI ER G BSON : 96- 5430
in her own right :

Plaintiffs,
V.

THE NATI ONAL RAI LROAD PASSENGER
CORPCRATI ON, a/ k/a AMIRAK

Def endant .

ORDER

AND NOW this day of Novenber, 1997, upon
consi deration of Defendant’s Mdtion to Permt the Testinony of
Mona Gol dman Yudkoff, R N., MPH, CRRN, and Plaintiff’s Response
thereto, and Plaintiff’s Motion to Preclude the Testinony of Mna
ol dman Yudkoff, R N., MPH, CRRN, and Defendant’s Response
thereto, it is hereby ORDERED that the Defendant’s Mtion to
Permt the Testinony of Mdna Gol dman Yudkoff is DENIED. It is
FURTHER ORDERED that Plaintiff’'s Mdtion to Preclude the Testinony
of Mona Gol dman Yudkoff is GRANTED.

BY THE COURT:

J. CURTIS JOYNER, J.



